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At the end of the trial

J U n e 2 0 2 0 • I t i S a g a i n = t t h i S j U d g I n e n t t h = r= e TilliT :if IIlIIE: TeT the 26 th of

a 1 Th: ::: I= = : : ITp1 ::It: i c e o f a P P e a 1 o n t 1 1 e 6 a o f July 2020 and set the following

a • t : :: j 1 1 d g rrI e n t +v a s a g a i 1 1 s t t h e ]F1r e ig ht of evidence as adduced during

1]]0::JL ==e ::sd :: e ::== : S a t t r i b U t e d r t O t 1le Defendant were actuated by
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=es: = = = 1 : :t s g r o u n d s b : c & d s i I I a g a i n s t r u 1 e 8 ( 4 ) of Ce 1819 anTE : = = n= = =

Rule 8 (4) ofC'1' 19 reads as follows:
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In Zambl'ama v Segbedzi [1992] 2 (,LR 221 the Court held that.

" hi= "'ti“ '/-ppeal' the pI'i"tif ,t,t,d h,, g„,„„ds o/appea1, namely:
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Gro'lnd (b) - The lea,„,d t,i,1 j„dg,

Grounds (c) & (d)

:= =f== == s t a g e c o n :na :: t os :ei = = == = a : : : : : t t : te t Tv: : : :::a:::eT;7n:

e ff:sc : o u 1 + t \\r i 1 1 c o 1 1 s i d e r b o t 1 1 g r o u n d s t o get her as they are similar in nature and
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IT 51 of the Evidence Act' it will be contrary to law and therefo I.e
lnlpern1 issi bt e ’ } -

IFe Supreme Court in tIle case of Republic v High Court (Commercial

[ 2 :: :i : To ::Jc : a: ; : : = o = = = = + : : = 1= = s i : s i o n 1(F]Nd u o m Interested ParR )
[f is trite la\\; that the supewisoW jurisdiction of the Supreme COI.H. I

Ind:r ArticLe 132 is not IiIHired to the issuance ofconventional prerogative

Vt / ?i t S b 1UL t 1C1L 1 S 0 t ) I e i S S tI a t1 C e 0/ O r d ers and such directions as Win ensure

;? ?e v a 1 e T 1 c e o/ j I L s t i c e ) e q I L i t)) ) a T 1 d /a ir ness s Consequently ) pursuant to

;ectlOt1 ) of the COUTts Act' 1993 (Act 459), we direct any objections that a

'vttrless statement contains any inadmissible evidence or other

)bjectionabLe material during case management conference shall be heard

]"d dete"nined arte" the \TitHe„ h„ p„,d„„d th, „id witness statement

( J : : : i ! ! :: 1 \ a c c o r d a ) I c e \ v i t h s e c t i o ) 1 6 ( 1 ) of the Evidence Act 1975

: :1 it:: : i: 1 : t :i : iI ni tiT : : : : vI :t: : I: rt : :: : e:o:: a 1 : t O ensure an ir trial brae

In accordance with the rules of n
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lnterlocutory for which the jurisdiction of this coun ought to be ousted. It is in

OtIF oplnlon a matter that can and should be raised in the substantive appea1.

It is important to draw attention at this stage to S.61 of N.R.C.D. 323 and S.62
(1) of the Courts Act 1993 (Act 459)

S.62(1) ofAct 459

subject to any enactment or rule #la\\' to the contrary) a court shaH require any
\vitness to be exanrined on oath.

S.61 of N.R.C.D. 323

)ubject to an enactment OF a TItle of la\v to the contra IT, a witness before testbing

;h-11 t“k' -" '“h '" 'J$'mation That th, „it„,„ „in t,,th t„„thfab, ,nd a
:t-t'"'"t ’"''d' bY - "i"';= ~’ith'’=" th' ..th .„ .ff,„motion sh,11 „., b,
considered as evidence,

Fhe above stated sections require the administering of an oath prior to a witness

t e : t 1 y i n g • S B 6 1 o f gNr B ]F:L R 1(1hAHHHHFHIB ]D + 323 states unequivocally that a statement made by a

wltness WIthout the oath or affirmation is no evidence. A witness statement at the

case -lanageFnent c01'ference stage is ther'for' no ,„id,nce ,nd cannot be subject

to the Lest of admissibility and relevance as was done in this suit

In the suit before us) both parties admit that at the case management conference

stage' the trial court excluded evidence on Heritage CompanY as agreed to bv

both Counsel in the matter and certain paragraphs in the witness statements of th:

breach' The net effect of this is that a party is denied the Opportunity to be heard

on an .aspect of his case even before the case is heard in tems of a trial. Where

the evidence is objected to at the time of it being offered or tendered an; a coull

161 Page
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paFL u1 tne trlal record which when it goes b,afore an
rules on it It beconles a)

appellate court, the coun in rehearing the matter as required under our laws

would have the benefit of analysing and assessing the basis for the admission or

rejectlon of the particular piece of evidence in reaching its fina1 decision and

doing justice as b't\'”' th, P,.ti„. H'„,',„„, wh,„ th, objections and the

expunglng take place at the case management conference stage this impoNant pan

of the tfial process is IQst to the record and th,t in this „.n,, mi.d ,„o„1d
occasion a n11scan: Iage of justice

As stated supra) the Respondent seeks to urge on this court that the order of the

trIal coun expung ing paragraphs in the Appellant's witness statement DW2,s

~vltness statement, evidence relating to Heritage Company> videos and

photographs was an interlocutory order and the Appellant should have appealed

same WIthin 21 days in accordance with Rule 9(1) of the Court of Appeal Rules

'1' 19' According to the Respondent, the Appellant having failed to do that

Fannot no~v false same in the substantive appeal before this coun and this attempt

High Coun

Rule 30 of the Court of Appeal Rrr'-'“ '~’11’' 177/ b'I. ly states as follows

InTerlocutory judg tHem does not prejudice appeal

_T i:Terlocutory judgment or order from which an appeal has not been lodged
;hall not operate so as to bar or prejudice the Court tom giving a decision 072

the appeal that the Court considers jUSt. „

Atuguba JSC (as he then was) in the case of Geoffrey Christopher Badu_Anim

: :1::T:: e= = o:a d u = JI1(1111 n i Irr1 [ 1 9 9 9 ] ][1} LSC 6408 speaking on Rule 300 fC eIa 19
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Fhe appeal ~~as decided by the C,u„t of Appeal on the 12th day of yu,ne, 1977

HE that titHe the ne~v Court of Appeal Rules, 1997 (C.1. 19) \vere not in force. TheY
no\v pYO\’ide bY rule 30 as foIIo\us ,

Vo interlocutory jud©}tent or order tom which there has been no appeal shall

)peFate so as to baF OF p"ejudice the CO”"t tom gi,,ing a decision upon the appea1
as }llcl} seerIl just. ”

Similarly' rule 22 of the Supreme Court Rules, 1996 provides as follows:

22' An interlocutory judg}ment : decree or order front which there has been IIO

lppeal shalt not operate to bar or prejudice the Court tom giving its OH, Il
decision upon the appeal as nlc,V se,m just. ”

I think this "”Ie is ”id, enough to co,er the present situation

3e that TS it may' The holding by the majority ofthe Court of Appeal that by reason

)ftPe Jaiture of the appellant to appeal expressly against the High Court.s FLtlin,

;r:l= 1 :: : : : i =; Td := =: : 1 i :TInta: : ::j :sc : = ==OF :: : :: :;;:t = = :: : : : : iT : : : ==II/
h: th:n exiTting rules’ that is to say. the Court of Appeal Rules, 1962 (L.1. 218)
'~}lich pFo~i'led in rule 30 the„eoras fotlo,,vs: ' ' - ’

:O'1:' i"t“1''"t0’? j"dW'”t '* '"d'„ tom which th,„, h„ b„, „, ,pp,,1

IT! I a:::= t : : = = = = == B : : t : : ej u d i c e t h e C o u r t t o m g bing such decision UP OII

lii : t : :I= = oP: LTp re :::: :te : al: e : :: == = = = i T:: : : : : n( IE := = : dl : = t :: a
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AdJei JA (as he then was) in the case of Alhaji Adamu \mla And Nii Awulev

Ahiaku IV v Mohammed Waziri [2019] DLCA 7826 also had this to saY

Fhe plaintiffs did not appeal against the ruling by the court. It was an

'nteYlocutoTY decision and the plaintiffs, if they \vere dissatisbed, shotdd have

lppealed against it \vithi" h"'*'ty-o"e d„ys fom th, d.t, or th, deli,,W of the
ruling,

Rule 9 of the COUTt of Appeal Rules: 1997 (Cl 19) provides that ,n i„lte,-loc„tO„N

lppeal shall "Qt be brot+ght afte" the expiration of hv,„ty-.„, d„y, f .„, th, d.t,

;he ruling \vas delivered. The plaintiffs in this case did not appeal against the

-tIling and it is not an issue \vhich goes to the root ofthe matter and, therefore

could have been raised and discussed even on appeal.

Fn the case in point, the plaintiffs’ right to appeal became extinct after the

?xplfation of the presctibed period of twentY-one days. The 1avv is settled that an

lppellant ~vho fails to a”ait hims'Vwithin the tim, to app,a1 is perpetua11y barred

'from raising same tom the fact that an appeal is a creature of statute. We are

fort Oed by the case o/Karletse Pant it v Nuro r1979] (,LR 194 which reiterates

he common tau’ position that an appeal is a creature of statute. Where the right
:o appeal is not c"eated, you cannot tak, ad~ant.g, ofs„m,. Fu„the„more where

he right to appeal is created you must comply with the time specibed by the law

[f is trite laID in Ghana that there is no extension oftime in intertocutoW appeals

Y1 Ci~il n“:tters' The plaintafs, therefore, lost th,i„ ,ight qf .pp,„i and ,ann,t

hereAre’ reintroduce the matter on appeal. On the other hand, V the plaintiffs
lad DIed an intertocutory appeal against the ruling, this Court could have heard

Ind determined same provided it was made available to the court. The Sup}.eTlle

-ourt case o/Tonado Enterprises v Chou Sen Lin r2007_2008J I SCGLR 135 is

'o the effect that any i”U' ”hi,h ,„,P, „P du„ing th, h,al.ing of a matter sho=d

)e raised and addressed by the Court below unless it borders on legatities which
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can be Faised at anYTime on appeal. Furthermore, in the case of Badu_Anu11t v

B“d“A""" 11998-1999] SCGLR 845 th, S„P„,„„ C.,'„t h,Id th.t r.it„„, ,r ,
partY to appeal expressly against the ruling of the High Court which had

dismissed the pretintinal'y objections to the use of originating summons cc>dd be

enteYtained on appeal once it borders on legatities,

FIle common toP position \vas that interloct{tory decisions could be attacked in a

D"al appeal even th'"gh th' P'",.„ „,mpI„i„i„g A' th, d„i,i,„ did not$1e and

'nteYlocutorY appeal against it. The above common la\v position u,as also

discussed in the case of R. T Briscoe (Ghana) Ltd. V AmponsQh 1969 CC 100

Ve are ofthe considered opinion that the issue being complained of was not on

legalities which \viII affect the judgment. However, ive state that even wh're t1„

pc)ntt pulsed bY the plaintiffs is considered, it cannot affect the judg111e11t

rendered by the trial High Court)’ (empltasis mine)

In the Coun of Appeal case of Otoo v Dud 1991 2 (,LR 247) Kpegah JA) (as he
then was), had this to sav

rhe right of an appellant aggrieved by an intertocutory decision to raise the
If

ssue in a substantive appeal was also recognised in the case of (Maharajah)

Mohesur Sing v. Bengal Government (1859) 19 E. R. 316. It was there held that

N leFe an appeal laid to the Privy Cotmcil, the propriety of any inteyjocutory

pyoceedings in the course of the suit may be called into question

IOF'vithstanding that they were submitted to at the time. I therefore entirely

tgree with Mr' Adjetey ’s submission that where a party is aggrieved by an

nterlocutory decision, he can either inunediateQ proceed to appeal against the

{FI£ILTRUEf
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said decision OF sit and Faise the issue in the appeal against the Dual judgment

or decision

r}le choice, I must however emphasise, is entireIY that of the aggrieved paTh

VheFe: ho~ve\;eF, he chooses to appeal against the intertocutory decision, he must

as \vas pointed out in the case of Ariane N. Et Wea (supra), do so “within the tinle
provided

Rule 30 of C.1.19 and the authorities are clear that a failure by a party not to

appea1 an interlocutor>’ decision does not bar or preclude the Appellate court from

dealing with the said decision in the substantive appeal. Adjei JA in the \ml8 v

Wazlri case supra points out that where the interlocutory decision not appealed

agalnst affectS the judgment of the lower court or borders on legalities that wi11

dlrectly impact on the judgment of the court> the appellate coun can attack or dea1

u'lth anY such decisions in the substantive appeal.

As shown earlier in this judgment, this court is of the considered view that the

issues raIsed by grounds c and d are issues that go directly to the Appellant's right

to a fair trial ~VhiGh impacts the judgment of the trial co„n. We find that though

the Appellants did not appeal the orders of the court within the stipulated 21 days

this court is not barred Rom determining and dealing with same in this appea1

Counsel for the Respondent also contends that the Appe11ant sought to

I'etrc)spectlveIY appIY the decision of the ex parte Du#uor case because the tria1

COUrt expunged the said evidence on the 2nd day of April 2019 whilst the decision
In the ex parte DuHuor case was delivered on the 10'h daY of FebruarY 2021. We

respectfully disagree with Counsel for the Respondent. What Counsel loses sight

of is that the law in place is section 6 of th, E,id,.„ A,t „hi,h „,s p„„d in

1975 pric" to the c')ming into effect ofC. 1. 87 (the amendment of th, ,.1,, .f th,

High Court) which brought i”t, ,ff„t th, .s, .f wit.,s, ,t,t,ments and case
rnanagenlent conference

ER/fF
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The preliminary objection by the Respondent to grounds c and d is hereby
dismissed.

CONCLUSION

As Tanko JSC stated in the ex pafte DuHuor case? “as the application befor, th,

supreme Court raised very crucial issues bordering on the right of the applicant

''’ “ /-i" "i'1 -= g:“:"-"t''d by -"i'1. 19 .f th. Constitution, there/,„, ,h,

pt-ocedUFat glitch \viII be ~vai~ed bY the Court and the substance of the matte1.

dealt \'ith" , it is on this same basis that this court has dealt with the present
appeal .

ThIS Coun finds that the breach of sectiOn 6 of the Evidence Act) 1975 (NRCD

'23) bY the trial court bY striking down evidence relating to Heritage C,.)mpan„

as irrelevant, striking OUt paragraphs 99 109 11 and 12 of the Appe11ant,s witness

statement and striking out paragraphs 6> 7 and 8 of the Appe11a.nt,s witness

statement at the case management conference stage of the suit is such as to denv

the Appellant a fair hearing and occasion a miscarriage of justice. This Coun

would therefore not go into the merits of the present appeal and herebY orders d
retrial

I'he appeal succeeds in tellns as stated above.

SGD

(JUS)+IITIP#IE;KIII}Tr/P?: IT)

I AGREE
SGD

(Jus+IcGEE£FyL:EEVI\{\!SNITJIAI.)
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I ALSO AGREE SGD
GEORGE BUADI

(JUSTICE OF THE COURT OF APPEAL)

COUNSEL:

IIIUI!Igil::) Ii: :{} PIIT;i :: 1 : 4 %IS1: 1) :T£hVI[ J(Icf\ H & K WES IK WAR TEN fn

N ::I; I J::rT/tIl I IVrFJr);II:FI ; {}II {[f :t:IFBAtFl1r\:+ErIIL ]B{T E Y & AG YAYAn

St)Ph

24 1 Page


